OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNRY GENERAL

Honorable R. 0. Oswalt
County Attorney
Wildarger County
Yernon, Texss

Dear Bir:

Your reguest for opin
fully considered by th
quest as follows:

or in said County. The
tting salé election in

=23 (C) requires that beer import~
te shall have the Tax Stamp arfixed

"pPlease advise whether or not it would be un-
lawful for resident of ¥Wilberger County, Texas, to
g0 to the State of Ckleahoms and purchase a ocasse of
beer for his own personsl use, and transport the
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same to liibarcer County, Texas, without having
!b{::‘!=x Stanp sffixed to the Oarton and san-
o0 1 _

Article 667423, Vernon's Annotated Texes Penal Code,
reads in part as follows:

"Art., 667-23, Beer tax; stamps

“(a)] There is hereby levied and essessed a
tax at the rate of One Dollar and Twenty-four Cents
($1.24) per barrel on eall beer scld, stored, &is-
tributed, transported, or held for the purpose of
sale in thils State whether menufactured in or im-
ported into this SBtate, Bald tax shall be paid and
evidencsd by plesoing stemps, whioh the “tate Treas-
urer 1is herein suthorised to provide in the denomin-
stions required, on each origiral peckage as de-
fined in this Artiocle; provided, further that at
the time sald stamp is affixed the person arfixing
the stamp shall with indelidle ipnk or stamp cancel
the seme by plsoine the dste snd the licensee's
full pname or initlials upon said revenue stamp,

*(®) It is the purrose =nd intent of thia
Aot to require the tax to de paid and the stamp
evidencing same to be affixed on the first sale,
éistridution, storage, or trensportation and at the
source, to the end that it will preclude any person

evading the paymeant of Shis tex. Any person in
ssepion of boer that has not on Stamped in a
oogaanoo with the provisions hor.otAgﬁniIEho held
A violetion of |

o his Artiele and iiable for
the taxes bere ensltiea for sueh

rovidsd an the
ation. -

(o) On deer imported into this 2tate the duty
of payment of the tax and efrixing and eancelling
' the Btamp 2s required herein shall rest priserily
{ upon the importer, and it 1s hareby declered to de
' unlawful to import beer into this ftate unless and
unti) said tax has first beeh paid and the stamp

vio
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ovidencing sueh payment has deen first affixed and
cangelled as required by this Aos. . . .

| (£} It ahal) be unlawful to transport %o
destinations In thls State any Deer upon whieh tax

Article €67-26, Vernon's Annotated Texas Penal Code,
reade in part as follows:

"AXG. 667‘26. Pﬂnalt,

"Any person who violetes any provislion of this
Article shaell be deemed gullty of a misdemesnor and
uron conviotion shall be punished by a fine of not
less than Twenty-five ($25,00) Dollars nor more
than Five Fundred ($500,00) Dollars or by imprison-
ment in the county jeil for not more than ones year,
or by both sush fine and imprisonment,

L
¢ c‘o‘

The case of ¥cChristy v. State, Texas Court of Crim-
inel Appeals, 1347 E. ¥, (24) 29566holdn among other things thet

the penslty provided in Artiecle 067-26, V. A. P, C,, applies
to the offense of possessing beer in an unstamped conteliner
in violation of Article 667-23, V. A. P, C,

It is our opinion under the faots statsd the trans-
portation and importation of unstamped beer (without havin
the proper Texas beer tax stamps arffixed to the sontainers
from Cklahoma to Texas would be in vioclation of Artisle 667-23,
Y. A. P._C., suprs, end sudjeot to the penalties provided ¥y
sald erticle and by Artiele 667-26, ¥, A, P. 0. It would also
be a violation of law for the Wildarger Oounty eltizen to
possess in Texas such unstamped beer under the faots stated.
In this connection, see MoChrisiy v, Btate, supra,

The feot that the Wilbarger County oitizen imported,
transported end posseesed the unstamped beer for his own
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personal uss as ¢ boverage would not be a lawful defense to
the charge of unlewful irportstion, transportation or posses-

siaon of unstemped deer,

Such a defense would be pertinent

. however if the citizon was merely ohesrged with unlawful pos-
session of beer for the purpose of sale in dry territory.

WIF:4b/3CP

APPROVED <UL 23, 1943
{s) Gered C. Mann
ATTORNEY GENERAL GF TEXAS

Yery truly yours
ATTORITY GENERAL OF TEXAS

By (s)
Wn. J. Yanning
Assistant

APPROVYD
QPINION COMMITTERE
BY B. W, B., CHATRMAN
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